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RECOMVENDED ORDER ON RENMAND
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STATEMENT OF THE | SSUE

The issue is whether Petitioner is licensed as a life
i nsurance agent pursuant to a default |icense approved by

operati on of Subsection 120.60(1), Florida Statutes (2005)."1



PRELI M NARY STATEMENT

The procedural history of this case is discussed in greater
detail in the Findings of Fact. |In sunmary, the First D strict
Court of Appeal quashed the Anmended Recommended Order entered in
the original proceeding on June 22, 2006, and renmanded the case
to the ALJ for the purpose of giving the parties "an opportunity
to present evidence and/or argunent” concerning the "default
| icense provision of Subsection 120.60(1)."

At the hearing on remand, Petitioner did not testify and
did not submt any exhibits for adm ssion into evidence.
Respondent call ed one witness and subm tted nine exhibits.

The identity of the witnesses and exhibits and rel ated
rulings are reported in the one-volune Transcript of the hearing
filed on May 3, 2007. Respondent filed its Proposed Reconmended
Order (PRO) on May 15, 2007. Petitioner did not file a PRO

FI NDI NGS OF FACT

1. The original proceeding began on May 2, 2005, when
Petitioner filed an application with Respondent to be |icensed
as a "resident life including variable annuity personal |ines
i nsurance agent." Respondent issued a Notice of Denial on
Sept ember 22, 2005, and Petitioner requested an admi nistrative
heari ng pursuant to Subsection 120.57(1).

2. Respondent referred the matter to DOAH to conduct the

hearing. The ALJ conducted the hearing on April 25, 2006, and



i ssued an Amended Recomended Order on June 22, 2006 (the
Amended Recommended Order).

3. The Anmended Recommended Order, in relevant part,
concluded that the license application "is considered approved’
pursuant to Subsection 120.60(1) because Respondent did not deny
the application within 90 days of receiving it and did not
establish a record predicate for agency inaction wthin the
statutory tine limt. The Arended Recommended Order concl uded
that a default |icense was approved by operation of the statute
on August 1, 2005, approximately 91 days after the agency
received the application.

4. Respondent filed a Petition for Wit of Certiorari to
Revi ew Non-Final Action By an Adm nistrative Law Judge (Petition
for Cert) with the First District Court of Appeal. The Petition
for Cert is dated July 10, 2006.

5. On Decenber 27, 2006, the court quashed the Anended
Recommended Order and remanded the case to the ALJ for further
proceedi ngs consistent with the court's order. The order linits
the remand proceeding to "evidence and/or argunent” concerning
the "default |icensing provision of Subsection 120.60(1)."

State of Florida, Departnent of Financial Services v. Vincent

Robert Fugett, Sr., 946 So. 2d 80 (Fla. 1st DCA 2006).

6. The findings in this Recommended Order On Renand are

limted to those pertaining to the default |icensing provision



of Subsection 120.60(1). Except as nodified herein, the
Fi ndi ngs of Fact in the Anended Recommended Order are
i ncor porated by reference.

7. Respondent received the initial license application on
May 2, 2005, but the application was not conplete until
August 23, 2005. Respondent issued a witten Notice of Denia
of the application on Septenber 22, 2005, within 90 days of
receiving a conplete application.

8. Respondent issued a witten notice of deficiency when
Respondent received the initial application on May 2, 2005.

That notice of deficiency is identified in the record as an
"aut omatic deficiency statenent.”

9. Petitioner submtted three separate supplenments to the
initial application. Respondent issued a tinely, witten
deficiency notice concerning each suppl enent on May 18, July 25,
and August 11, 2005.

10. A final supplenent conpleted the application on
August 23, 2005. Respondent denied the application by witten
Noti ce of Denial dated Septenber 22, 2005, |ess than 90 days
after receiving the conpleted application.

CONCLUSI ONS OF LAW

11. The Conclusions of Law in the Amended Recommended
Order are incorporated by this reference except as nodified

herein. Moddifications are limted to those required to exam ne



t he agency's argunent concerning the proper interpretation of
the default |icense provision in Subsection 120.60(1).

12. The exam nation of the agency's interpretation of
Subsection 120.60(1) is not limted to a determ nation of the
good faith of agency policy choices. The ALJ is charged with
the additional duty of critiquing agency policy.?

13. The additional duty of an ALJ was recogni zed by the
First District Court of Appeal nore than 30 years ago in

McDonal d v. Departnent of Banking and Fi nance, 346 So. 2d 569,

581-583 (Fla. 1st DCA 1977). As the court expl ained:

Wiile the Florida APA . . . requires

rul emaki ng for policy statements of genera
applicability (enphasis not supplied), it
al so recogni zes the . . . desirability of
refining incipient agency policy through
adj udi cati on of individual cases.

* * *

[ The APA] recogni zes there may be
"officially stated agency policy" otherw se
than in "an agency rule"; and, since al
agency action tends under the APA to becone
either a rule or an order, such other
"officially stated agency policy" is
necessarily recorded i n agency orders.

The APA' s provision for agency policymaki ng
by adj udi cation has significant effect on
Section 120.57(1) proceedi ngs, such as those
before us now, in which a party's
substantial interests are determ ned and
there are disputed issues of material fact.
Because the agency's final order in such
proceedi ngs nust explicate nonrul e policy,
the . . . recommended order nust do the
samne.



It follows that both the agency's final

order and the . . . recommended order nust

in all respects - in dealing with energing

agency policy as well as in finding the

facts - have a predicate in the record
(enphasi s supplied)

* * *

"The exposure of an official's decisional
referents to the critical scrutiny of others
may di scl ose the i nadequacy of those
referents and create pressures to bring
about their change. This type of constraint
upon agency action will not tend to be
[imted - as is judicial review - to
overseeing the good faith of agency policy
choi ces. Rather, exposure of the agency's
deci sional referents to the critical
scrutiny of others possesses a potenti al

: for inproving the degree of objective
rationality of agency decisions.” (citation
omtted) (enphasis supplied)

* * *

Thus the APA infuses Section 120.57(1)
proceedi ngs with concern for agency policy
as well as for facts and law. The [ALJ]

is. . . charged to record, recomend
and critique agency policy as it is reveal ed
inthe record. . . . The [ALJ's] duty to

respond to the evidence in that way cannot
fail to pronpte responsi bl e agency
policynmaking. . . . (enphasis supplied) The
[ALJ's] function . . . encourages an agency
to fully and skillfully expound its nonrule
policies by conventional proof nethods
(enphasis supplied); and, in appropriate
cases, subjects agency policymakers to the
sobering realization their policies |ack
convi ncing wi sdom and requires themto cope
wth the [ALJ's] adverse commentary. Thus
in Section 120.57(1) proceedings the [ALJ]
does not nerely find the facts and supply
the law, as would a court. The [ALJ]

"i ndependently serves the public interest by




providing a forumto expose, informand
chal | enge agency policy and discretion.”
[citations omitted] (enphasis supplied)

McDonal d, 346 So. 2d at 581-583, n. 12 at 583.

14. In the original proceeding, the ALJ critiqued agency
policy that the agency revealed in the record by conventional
proof nethods. That critique persuaded the agency that the ALJ
favored the opposing party. The agency argued to the appellate
court in the Petition for Cert that the ALJ becane "Petitioner's
advocate." However, an ALJ that critiques agency policy favors
the performance of his or her duty rather than the party who
benefits fromthe critique.

15. The duty to critique agency policy exists in any
proceedi ng conduct ed pursuant to Subsection 120.57(1), including
this proceeding. In this proceeding, the ALJ nust exam ne the
agency's construction of the default license provision in
Subsection 120.60(1).

16. Subsection 120.60(1) does not define the term
“license.” A license can nean the "revocabl e perm ssion" to

engage in a trade or business. Black's Law Dictionary at 931

(West Pub. Co. 7th ed. 1999) (hereinafter, Black's). A license
can al so nean the "docunent evidencing"” such perm ssion.
Bl ack' s at 931.

17. Under the first definition, an applicant is |icensed

when the applicant receives permssion to engage in a trade or



busi ness. Under the second definition, an applicant is not
licensed until the appropriate legal authority issues a docunent
evi denci ng such perm ssi on.

18. The term "perm ssion" does not appear in Subsection
120.60(1), but the statutory term"license" is a synonymfor

perm ssion. The Anerican Heritage Dictionary of the English

Language at 1309 (4th ed. Houghton Mfflin Conpany 2000)

(hereinafter, Anmerican Heritage). Perm ssion denotes "approval"”

for a course of action that is granted by a | egal authority.

Anerican Heritage at 1309. The statutory term "approved”

denotes official consent. Anerican Heritage at 88. The

“license that is considered approved” in Subsection 120.60(1)
denotes consent, or perm ssion, to act.

19. Subsection 120.60(1) appears to equate approval of an
application with approval of the |license. The statute provides
in relevant part:

Any application for a |license that is not
approved or denied within the 90-day .
period is considered approved. . . . [A]ny

license that is considered approved shall be
i ssued. (enphasis supplied)

20. The passive voice of the sentence referring to the
"license that is considered approved" does not disclose the
identity of the legal authority that considers the |license

approved. Presumably, the legal authority that considers the



license approved is the author of the sentence, i.e., the
Legi sl ature.

21. If the Legislature is the legal authority that
approves the default |icense by operation of the statute, the
applicant is licensed to engage in a trade or business at the
point in time when the Legislature approves the |icense. The
agency is not the legal authority that nust approve the |icense
before the applicant can act in his or her trade or business.
Rat her, the agency is the legal authority that is statutorily
required to issue a docunent evidencing |egislative approval .

22. Before an applicant acts to engage in a trade or
busi ness based on a default |icense that the Legislature
approves by operation of Subsection 120.60(1), the applicant
must provide the agency with witten notice of the applicant's
i npending action. In relevant part, Subsection 120.60(1)
provi des:

Any applicant for licensure seeking to claim
Iicensure by default under this subsection
shall notify the agency clerk of the
Iicensing agency, in witing, of the intent
to rely upon the default |icense provision
of this subsection and shall not take any
action based upon the default license until
after receipt of such notice by the agency
clerk.

23. The statutory prohibition is not permanent. The

prohibition lasts only until the agency clerk receives the

requi site notice. Thereafter, no express statutory provision



prevents a default |icensee from undertaking action to conduct
his or her trade or business.

24. The statutorily required notice serves at |east two
functions. The notice inforns an unaware agency of the need to
conply with the statutory mandate to i ssue a docunent evi denci ng
| egi sl ati ve approval for the applicant to engage in a trade or
busi ness. The notice al so provides the agency with a point of
entry to initiate a |icense revocation proceedi ng based on
deficiencies disclosed in the application. In such a
proceedi ng, however, the agency woul d bear the burden of proving
the grounds for revocation by clear and convincing evi dence.

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

25. The conclusions in the Arended Recommended Order that
are nodi fied herein were based on an erroneous interpretation.
The error was not necessarily the statutory interpretation that
an applicant has |egislative approval to engage in a trade or
business at the point in tinme when a default license "is
consi dered approved" by the Legislature pursuant to the
operation of Subsection 120.60(1). The decision in Fugett did
not reach that issue.

26. The error in the original proceeding was based on two
faulty prem ses. The first prem se was that the statute
provi ded adequate notice to the agency and the applicant of the

operation of the statute. The second prem se was that the

10



adm nistrative hearing in the original proceeding provided the
agency with an adequate opportunity to reveal in the record

t hrough conventi onal proof nethods the evidential "predicate"
and "decisional referents"” for agency inaction during the

statutory tine limt. See MDonald, 346 So. 2d at 581-583

(requiring agency policy choices to have a factual predicate in
the record to expose the agency's decisional referents).?

27. The evidential predicate revealed in the record of the
original proceeding did not include "decisional referents" to
explicate a policy of denying the application nore than 90 days
after receiving it. The undisputed evidence showed t he agency
i ssued the Notice of Denial approximtely 143 days after the
date of application, and approxi mately 53 days after the
expiration of the 90-day tine limt. Neither the Notice of
Deni al nor the remaining evidence disclosed that the initial
applicati on was inconplete. The record did not explicate any
addi tional factual "predicate" or "decisional referent” for
agency inaction during the statutory tine limt.

28. Subsection 120.60(1) does not expressly require any
notice to the agency in addition to that the Legislature
provi des by statute before the "license . . . is considered
approved."” However, it was error for the ALJ to consider the

i cense approved after the formal hearing w thout first giving

11



the parties an opportunity to present rel evant evi dence and
argunent. Fugett, 946 So. 2d at 80.

29. The agency interprets the default |license provision in
Subsection 120.60(1) to nean that an applicant is not |icensed
to engage in a trade or business until the agency issues a
docunent evidencing legislative approval. Under the agency's
interpretation, the statutory prohibition against "action"

Wi thout prior notice to the agency clerk takes on a | egal

rat her than common, neaning. The term"action" nmeans a | egal or
adm nistrative action initiated to prove entitlenent to a

| i cense docunent.

30. Under the agency's interpretation, the notice to the
agency clerk provides the agency with an opportunity to avoid a
| egal or administrative action by issuing the |icense docunent.
If a legal or adm nistrative action is necessary, the agency
argues that an applicant has the burden of proving that the
applicant is entitled to a default |license on the ground that
t he agency did not deny the application within the statutory
time limt.

31. In Krakow v. Department of Professional Regul ation,

Board of Chiropractic, 586 So. 2d 1271, 1272 (Fla. 1st DCA

1991), the court held that a |icense application was approved by

operation of the statute foll owi ng agency inaction within the

12



statutory tine limt. As the First District Court of Appeal
expl ai ned i n Krakow

Legislative intent is quite clear in

provi ding for deened approval of an
application when the statutory tinme limt is
vi ol ated. Approval by default has the
effect of placing the applicants in the sane
position they woul d have enjoyed had the
Departnent granted approval on the nerits
wWithin the [statutory tinme limt].

(enphasi s supplied)

* * *

More inportantly, however, the . . . failure
to tinmely act on these applications
precludes [the agency] fromexercising its
di scretion to determ ne the applicants'
qualifications for |icensure.

Once the [agency] failed to act in a tinely
manner, it was precluded from considering
the merits of the . . . application.

Krakow, 586 So. 2d at 1272-1273; accord Johnson v. Board of
Architecture and Interior Design, 634 So. 2d 666 (Fla. 2d DCA
1994); Jennings v. Board of dinical Social Wrk, 588 So. 2d 656
(Fla. 1st DCA 1991). See also Prenier International Travel,

Inc. v. Charles H Bronson, 843 So. 2d 294 (Fla. 1st DCA 2003);
Tuten v. Departnent of Environnental Protection, 819 So. 2d 187
(Fla. 4th DCA 2002); Florida Acadeny of Cosnetic Surgery, Inc.

v. Departnent of Health, Board of Medicine, 771 So. 2d 602 (Fla.
1st DCA 2000).

32. Wien the court decided Krakow, an insurance "license"

was not defined by statute.? Conpare Krakow, 586 So. 2d 1271,

with 88 626.112(1) and 626.211, Fla. Stat. (1989). 1In 1995, the
Legi slature defined an insurance "license" to nean a docunent

i ssued by the agency. The 1995 statute provided:

13



A "license" is a docunent issued by the
departnment authorizing a person to be
appoi nted to transact insurance or adjust
clainms for the classes of insurance
identified in the docunent.

8 626.103, Fla. Stat. (1995).

33. The statutory definition of an insurance license is
substantially unchanged today. § 626.015, Fla. Stat. (2006).
The agency's interpretation of the default |icense provision in
Subsection 120.60(1) is consistent with the statutory definition

of an i nsurance |icense.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Respondent enter a final order concl uding
that Petitioner is not |icensed to engage in the business of
i nsurance pursuant to Subsection 120.60(1).

DONE AND ENTERED this 29th day of June, 2007, in

Tal | ahassee, Leon County, Flori da.

LD~

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of June, 2007.

ENDNOTES

1/ Al statutory references are to Florida Statutes (2005)
unl ess stated otherw se.

2/ An agency statenent that interprets lawis a rule, within

t he neani ng of Subsection 120.52(15), Florida Statutes (2006),
if the statenent satisfies the test of general applicability and
does not fall within an express statutory exception. An agency
statenent that interprets law, is not generally applicable, and
does not fall within a statutory exception to the definition of
arule is a statenent of non-rul e policy.

3/ Under this interpretation, Subsection 120.60(1) is not the
functional equivalent of an affirmative defense that nust be
asserted and proved by the applicant before a license is

consi dered approved by the Legislature. Rather, the agency nust
establish a predicate in the record for denying the application
nmore than 90 days after the date of the initial application.

4/ None of the cited cases involved an application for an
i nsurance |icense.

COPI ES FURNI SHED,

Angel i que Knox, Esquire
Department of Financial Services
612 Larson Buil ding

200 East Gai nes Street

Tal | ahassee, Florida 32399-0333

Vi ncent Robert Fugett, Sr.
146 34th Avenue, North
St. Petersburg, Florida 33704

Honor abl e Al ex Si nk

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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Dani el Summer, GCeneral Counse
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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